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DISCUSEION: The emplovment-basged viga petition was denied by the
Director, California Service Center. The matter is now before the
Agsociate Commigsioner for Examinations on appeal. The appeal
will be dismigsed.

The petitioner ig an organization incorporated in March ©f 198% in
California. It is engaged in the sale and distribution of
hnathroom and kitchen fixtures. t geeks to employ the beneficiary
ag its president and chief executive officer. Accordingly, the
petitioner seeks to c¢lasgsgify the beneficiary ag an employment-
baged Immigrant pursuant to  gection 203 (b)) (1) {(C) cf  the
Immigration and Natilonality Act {the Act), 8 U.8.C. 11is53{bh} (1) (),
ag a multinational executive or manager. The director determined
that the petitioner had not egtablished that the beneficlary would
be smployed in a primarily managerial or executive capacity. The
director also concluded that the petitioner had not established a
cualifying relaticnship with the beneficiary’s previous oversgeas
employer.,

On appeal, the petitioner assgertg Lthat Lhe Service's dec
unfounded and arbitrary and was not in keeping with r
law and Adminigtrative Appeals decisions.

Secticon 203 (D) of the Act gtateg, in pertinent part:

(1) Priority Workers. -- Vigas ghall first be made
available . . . to gualified immigrants who are alieng
described in any of the fcollowing subparagraphs (A)
through (C):

(C) Certain Multinational Executives and Managers.
-~ An alien is described in this subparagraph if
the alien, in the 3 vears preceding the time of the
alien's application fer classification and
admission into the United States under this
gubparagraph, has been employed for at least 1 year
by a firm or corporation or other legal entity or
an affiliate or subsidiary therecf and who seeks to
enter the United States 1in order to continue to
render services to the sgame emplover or to a
ubgidiary or affiliate therecf in a capacity that
1s managerial or exacutive.

The language of the statute ig specific in limiting this provision
to only those executives and managers who have previously worked
for the firm, corporation or other legal entity, or an affiliate
or subsidiary of that entity, and are coming to the United States
to work for the same entity, or iteg affiliate or subsidiary.

A United States employer may file a petition on Form I1-140 for
clagsification of an alien under section 203 (b) (1) {C) of the Act
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as a multinational executive or manager. No labor certification
ig reguired for this clasgsification. The progpesctive emplover in
the United States must furnish a job offer in the form of a
statement that indicateg that the alien is to be employed in the
United States 1In a managerial or executive capacity. Such a
statement must clearly describe the duties to be performed by the
alien.

The first issue in this proceeding is wnebher the benaficiary
rill be performing managerial or executive dutleg for Lhe United
States enterprise.

Section  101{a) {44) () of the Act, 8 U.8.C. 1101 (a) (44) (),
provides:

ne  term fmanagerial capaclty®

ansg an assignment
within an organization in wnich the en pl

oyee primarily-

1 manages the organization, or a department,
gubdivigion, function, or component of the
rganlization:

=

G

ii. gupervises and contrels the work of other
supervisory, professional, or managerial employees,
or manages an esgential  function  within  the
organization, or a depariment or subdivision ¢f the
organizatlon;

iii. 1f another employee or other employees are
lrectly supervised, has the authority fo hire and
ire or reccommend those as well as other personnel

actions {guch asg promotion and leave
authorization}, or if no other employee is directly
guperviged, funcbions at a senior level within the
organlzatLOHal hierarchy or with respect to the
function managed; and

iv. exercises discretion over the day-to-day
operationg of the activity or function for which
the employes has authority. A first-line

gupervigor 1g not congidered to be acting in a
managerial capacity merely by virtue of the
supervisor's Supervisory duties unless the
employees supervised are professional.

Section 101l(a) {44) (B) cf the Act, g8 U.5.C. 1101 {a) {447 (m),
provides:

Thé term Texecutive camac:ty” meang an  assiconment
within an organization in which the employee primarily-

i. directs the management of the organization or a
major component or function of the organization;



ii. establisghes the goals and policies of the
organization, component, or function;

iii. exerciges wide latitude in digcretionary
degision-making; and

iv. receives only general supervision or direction
from  higher level axaecutives, the board of
directors, or stockholders of the organization.

It is noted that the petitioner stateg that the beneficiary is an
execulblve who manages all agpects of the petiticner’'s operations.
It is not clear whether the beneficiary is claiming to be engaged
in managerial duties under gection 101 (a) {44} (A) of the Act, or
executive duties under secticn 1C1{a) (44) (B} of the Act. A
peneficiary may not c¢laim to be employved as  a  hybrid
"executive/manager” and rely on partial sectiong of the two
statutory definitions. A petitioner must establish that the
beneficiary 1s acting primarily in an executive capacity and/or in
a managerial capacity by providing evidence that the beneficiary’s
duties comprise duties of each of the four elements of the
atatutory definitionsg. Counsel on appeal apparently limits the
beneficiary's position to a position that is primarily managerial
in nature.

In a letter wsigned by the petitioner’s parent company the
beneficiary’s duties for the United States petitioner were
described as follows:

[The beneficiary] manages, and will continue to manage,

all aspects of [the petiticner gl operations. He
enters into contracts and negotiations on behalf of
company. He maintains control cover operations,
budgeting, marketing, and gsalesg departments.
Functioning autonomously, [the beneficiary] ig

regpongible for managing and directing all of [the
petiticner’s]! businegs operations.

In the area of human resources management, [the
beneficiary] exercises authority in regard to hiring,
firing and training of staff as well as delegation of
assignments 1in accordance with staff and capabilities.
He 1is also in charge of promotions, remuneration and
performance reviews.

The director regquested additional documentation to establish that
the beneficiary would be employed in an executive or managerial
pogition in the United States, The director specifically
requested the petitioner’'s organizational chart, its California
Form DE-6&, Quarterly Wage Reports for 19%9 and 2000, a nmore
detalled description of the beneficiary’s duties, and a brief

=

description of the duties of all employees under the beneficiary’s



In regponse, the petitioner through its counsel stated that the
peneficiary asg president and chief executive officer would. be
regponsible for a variebty of top wmanagement tasks including the
following:

gupervigion.

rRunning of day-to-day operations of Los Angeleg
location

Supervigion of staff members

Supervising of finance, accounting, marketing, sales,
human regources departments

Negotiating contractsg on behalf of the company

Setting company policies and goals

Eﬁsuribg company departments set budgets and remain
within their budgets

Hiring of gtaff

Review gtaff performances and galary

Termination of staff

Setting company direction for future

The petitioner alsgo provided ites ocrganizational chart depicting

the beneficiary as the president and chief exacutive officer, a
marketing and gsales man age', an information technology
coordinator, a purchasing d inventory coordinater, and a

H

showroom sales employee. he petitioner also provided the
California DE-6 Form for the pe tinent guarter ending December 31,
200C. The DE-6 Form reflected three employees and did not include
the beneficiary. The pogitiong of the three emplovees reflected
on the DE-6 Form corregponded te the positicns of marketing and
sales manager, purchasing and inventory coordinator, and the
showroom sales employee depicted on the petitioner’s
organizational chart.

The director determined from the record that the beneficiary was
gupervising three non-profegsional employees. The director noted
that although the petitioner zreferred to the eﬂployeeq as
managers, the reccrd did not reflect rthat they were managing other
employees and did not describe a function that the emploveesg
managed. The director also stated that based on the record, it
was unreasonable to believe that the be%eficiary' would not he
involved with the day-to-day non-supervisory dutles of operating
the business. The director concluded that the petiticner had not
egtablighed that the beneficiary’s duties had been or would be
primarily managerial or executive in nature.

On appeal, counsel for the petitioner agserts that the beneficiary
manages Lhe organization and points to the past approval and
extension of an L-1A non-immigrant visa classification to support
this claim. Counsel also submits letters from customers and its
bank to sgupport this claim. Counsel asserts that the sales and
markeling manager functions in a supervisory capacity' and thus
meets the requirements of a manager and thus the beneficiary



supervises other managerial or supervisory personneL Coungel

also states that the company ig growing and cites an unpublished
decigion relating to an approval of an L-1A visga clagsification to
support the c¢laim that the Administrative Appeals 0Office shoula
algo conglder this factor. Counsel further asserts that the
beneficiary exercisesg discretion over operations as the individual
who negotlates contracts, binds the company. sets company
policies, and hires and terminates staff. Coungel agserte that
the beneficlary man lages the function o©f galeg and marketing and
that the sales and marketing manager performs this function.
Counsgel again c¢ites unpublished decisionsg to  guppoert this
aggertion.

Counsel’'s assertions are not persuasive. In examining the
executive or managerial capacity of the beneficiary, the Ssrvice
will lock first to the petitioner’'s degcription of the job duties.
See 8 C.F.R. 204.5(3){(%). The petitioner initially stated that
the beneficiary “manages, and will continue to manage, all
agpects of [the petitioner’s] operations,” and "is responsible
for managing and directing all of [the petiticoner’s] business
operationg.” In addition, the pebitioner gtated that the
beneficiary “exercises authority in regard to hiring, firing and
craining of staff.” Thege statements merely paraphrase elements
of the managerial and executive position definition found in the
Act. See Section 101l(a )(44)(A)(i),(*¢1) and 101({a) (¢4} (B) (i) .
Paraphrasing elements of the managerial or executive definitions
does not convey an undersgtanding of the beneficiary’s actual day-
to-day duties. The initial position description also indicates
that the beneficisry “enters 1intec contracts and negotiations on
behalf of cowpapy,” and “delegat[es] asgsignments in accordance
with gtaff and capab111tles, as well as being “in charge of
prometionsg, remuneraticn and performance reviews.” The fact that
the beneficiary is the sole employes that negotiates and enters
inte contracts on behalf of the company is more indicative of an
individual acting as the company’'s agent by providing thisg basic
service. The Service cannot determine from the record whether
the beneficiary is performing managerial or executive tasks with
respect to this activity or whether the beneficiary is actually
performing the activity. An employvee who primarily performs the
tasks necessary to produce a product or to provide services is

not ongidered to be emploved in a wmanagerial or executive
capacity. Matter of Church Sclentoiogy International, 19 I&N Dec.
593, 604 {(Comm. 1388). The information provided by the

pe*iuioner regarding the benefliciary’'s supervisory duties does
not provide sufficient information to conclude that the
beneficiary is anything more than a first-line supervisor.

The petitioner’s response te the request for evidence simply re-
phrases the previous degceription and adds that the beneficiary is

also respensible for “isletting company policies and goals,” and
“[slupervising [the] finance, accounting, marketing, sales, human
resources departments.” Again the petitioner pavaphrases an

element of the executive definition foun in the Act (section
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01l {a) {44) (B) {(11)) and providesg lﬁﬂuf icient informaticon regarding
the petitioner’s SuperVﬂsory duties. Morecver, the description of
the beneficiary’s supervision of wvarious departments does not
corregpond to the petitioner’s organizational chart and California

T

DE-& Formg. The organizational chart depicts a marketing and
sales manager, an information technology coordinator, a purchasi ng
and Inventory coordinator, and a sghowroom sgales pergon. The

California DE-6 Form for the pertinent time period reveals only
the marketing and sales manager, the purchasing and inventory

coordinator, and the showroom sales employese. There are no
employees in the finance, budget, and human resources department
nor are these departments 1is*ed cnn the OVGan¢Za“lORa' chart. It

ig incumbent upon the petiticner to resoWVG any inconsigtencies in
the record by Iindependent cbjective evidence, and attempts to

explain or reconcile such inconsistencies, absent competent
objective evidence pointing to where the truth, in fact, lies,
will not suffice. Napter cf Ho, 1% I&N Dec. 582 (BIA 1988). The

petitioner’s description of the beneficiaTy g duties provides only
a general overview of the beneficlary’s supervigory dutles and
even that presents a confusing catalog of the beneficiarv’'s actual
gupervisory dutles.

Counsel's assertion that the  beneficiary supervises other
managerial or aupervisory persconnel and manages the gsaleg and
marketing function is not supported in the record. The assertions
of counsel do not constitute evidence. Matter of Obailgbena, 19 I&N
Dec.533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec.
503, 506 BIA 1980). Going on record withoub supporting
documentary evidence is not sufficlent for the purpose of meeting
the burden cf proof in these proceedings. Matter of Treagure Craft

of California, 14 I&N Dec. 130 (Reg. Comm. 1872). The petitioner
hag not provided a definitive desgcription of the dutles of the
sales and marketing manager. The organizational chart alone does

not establigh that *he sales and W@rketAng manager’s duties are
primarily the supervision or management of lower level emploveas.
Rather, the descripticn of the beneficiary’s duties appears to
regtrict the supervision and management of the petitioner’s
employees to the beneficiary. Further, as the record does not
clearly set forth the duties of the sales and marketing manager,
the Service cannot conclude that the sales and marketing manacer
performs an essential function of the petitioner leaving the
beneficiary to primarily manage the functicn,

Counsel’s assertion that the Service should congider the previous
approvalg of the beneficiary’s non-immigrant L-1A claggification
ig not persuasive. The director’s decigion does not indicate
whether he reviewed the prlov approvals of the other non-immigrant
petitions. The record of proceeding does not contain copies of
the wvisa petitions that the petitioner claims were previously
approved. However, if the previous non-immigrant petitions were
approved based on the game unsupported and confusing information
that 1is contained in the current record, the approval would
constitute clear and gross error on the part of the Service. The



Service is not required to approve applications or petitions where
eligipility hag not been demonstrated, merely because of prior
approvals which may have been erroneocus. See, e.g. Matter of
Church Scientelogy International, 19 TI&N Dec. 593, 587 (Comm.
1388) . It would ke absurd to suggest that the Service or any
agency must treat acknowledged errors as binding precedent. 3Juggex
Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1080 (6th Cir. 1987);
cert denied 485 U.8. 1008 (1988).

Coungel’s citation of an unpublished decision in support of a
claim that the Service should alse congider the growth of the
company 1s algo not persuasive. First, the case cited is for the
approval of a non-immigrant claggificetion and in the case of
eligibility for this immigrant classification a petitioner must
egtablish eligibility at the time of filing; a petition cannot be
approved at a future date after the bheneficiary becomes eligible

under a new set of facts. Matter of Katigbak, 14 I&N Dec. 45, 4§
{Comm. 1971). Second, coungel has not furnished evidence to
egtablish that the facts of the instant petition are otherwise
analogous to the facts of the unpublished decision. Third,

unpublighed decigions are not binding in the administration of the
Act. See 8 C.F.R. 103.3{c}.

The record containg insufficient evidence Lo demonstrate that the
heneficlary has been employed in a primarily managerial or
executive capacity or that the beneficiary’s dutieg in the
proposed position will be primarily manacgerial or executive in
nature. The degcriptionsg ©f the beneficiary’s jcb duties are
general and fail to describe the actual dav-to-day duties of the
beneficiary. In addition, a portion of the position description
gerves to merely paraphrase the statutory definition of managerial
or executive capacity. The small amount of informaticon that
actually desgscribes the beneficiary’s duties is more iIndicative of
an individual primerily performing the necessary operational tasks
of the petiticner. The description ¢f the duties to be performed
by the beneficiary does not demonstrate that the beneficiary will
have managerial control and authority over a function, department,
subdivisicn or compenent of the company. Further, the record does
net gufficlently demonstrate that the beneficiary will manage a
subordinate staff of professional, managerial, or supervisory
personnel whoe will relieve him from performing non-gqualifying
duties. The Service is not compelled to deem the beneficiary to
be a manager or executive gimply because the beneficlary possesses
an executive or managerial title. The petiticner has not
egtablished that the beneficiary hasg been employed in either a
primarily managerial or executive capacity.

The second issue in this proceeding
establighed that a qgualifyving rel
petitioner and the parent company.

is whether the petitioner has
ationship exists betwesn the

8 C.F.R. 204.5(]) (2) states in pertinent part:
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Affiliate means:

(A) One of two subsid%arieg both of which are owned
and controlled by the same parent or individual;

(B One of two legal entities owned and centrolled by
the same group of individuals, each individual owning
and controlling approximately the same share or
proportion of each entity.

Multinational weang that the qualifying entity, or its
affiliate, or subsidiary, conducts business in two or
more countries, one of which i1ig the United States.
Subsidiary means a firm, corporation, or other legal
entity of which a parent owns, directly or indirectly,
more than half of the entity and contrels the entity;
or owng, directly or indirvectly, half of the entity and
controls the entity; or OWnS, directly or indirectly,
50 percent of a 50-50 joint wventure and has egual
control and wveto power over the entity; or ownsg,
directly or indirectly, less than half of the entity,
but in fact controls the entity.

In order to gualify for this visa classification, the petitionexr
must egtabligh that a gualifying xﬂla*loﬂsnip exists between the
United States and foreign entities, in that the petitioning

company is the same employver or an affiliate or subsidiary of the
foreign entity.

The petitioner has provided itg ghare certificates, Internal
Revenue Service (IRS) Tax Forme 1120, U.8. Corporation Incoms Tax
Return, and & letter from i1ts certified public accountant. The
evidence provided all reflect that the beneficiary's overseas
employer owns 100 percent of the petiticner.

The director’s decision will be withdrawn as it relates to the
ey

guestion cf a gualifving relationship between the petitioner and
the overgeas entity.

In visa petition proceedings, the burden of proving eligibility
for the benefit =sought remaing entirely with the petiticner.
Section 2%1 of the Ackt, 8 U.&8.C. 1361. Here, that burden has not

been metl.

ORDER: The appeal is dismissed.



